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STATEMENT OF QUESTIONS PRESENTED 


I, 


Whether the court erred in refusing to allow the abpeliant 
to offer evidence to support its contention that the $80, 00 
charged as "commission" was an allowable item and not 
properly charged as "interest" by the court. | 


Il. 


Accepting as correct the suggested procedure of the 
court that the "commission" charged by the bank should be 
treated as "interest", is the allowable rate of interest re- 
lating to this transaction under the usury laws the six per 





cent or the eight per cent. 


mm. : 


| 
Whether the approval of the borrower as evidenced by 


her signature on the settlement sheet constituted a contract 
in writing to pay the additional one per cent "interest" for 
the first year of the loan, and did not violate the usury laws 
of the District of Columbia. | 

| 

| 
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JURISDICTIONAL STATEMENT 
This case comes to this Court on appeal from an Ordér entered on 
May 1, 1957, by the United States District Court for the District of 
Columbia (in Civil Action 3045-55), declaring a loan transaction be- 
tween the appellant and appellee usurious, and forfeiting interest pro- 
vided for in the loan. The said Order of the Court was final and timely 


notice of appeal was filed. Jurisdiction for this appeal is to be found 
in the provision of Title 28, Section 1291, et seq. of the United States 
Code, as revised. | 








STATEMENT OF THE CASE 


The appellee Viola Page is the owner of certain realty situated in 
the District of Columbia known as premises 2200 - 13th Street, N. W. 
It appeared that prior to February 16, 1953, the appellee Page sought 
a loan of $8,000. 00 from the appellant Industrial Bank of Washington 
to refinance the indebtedness on her property. After appropriate in- 
quiry and investigation, the appellant bank approved the appellee's appli- 
cation for the loan. By agreement between the parties the loan was to 
be evidenced by a six per cent note and secured by a first deed of trust 
on the property. The transaction was to be settled at the District Title 
Insurance Company. 


Prior to the date of settlement, that is, on February 16, 1953, the 
bank forwarded to the title company its check for $8,000.00, payable 
to the appellee, anda note, executed by her on the date. The note was 
in the full amount of $8,000.00, and provided for interest at the rate of 
six per cent per year. The check and the note were enclosed in a letter 
of instructions from the bank to the title company (Appellant's App. 5). 
The letter apprised the title company of the bank's charges against the 
loan in the total amount of $123.00 and requested the title company to 
send the bank a check in that amount. Included in these charges was 
an item for $80.00 commission. 


Upon settlement at the title company on February 19, 1953, the 
appellee Page executed the deed of trust. (Appellant's App. 7) 
A settlement sheet was drawn by the title company showing the distribu- 
tion of the proceeds of the loan and the various charges that were made 
including the $80.00 item for commission. The settlement sheet was 
signed as approved by the appellee Page (Appellant's App. 7) 


1 

Jessie H. Mitchell, then president of the appellant bank and B. Doyle 
Mitchell, the vice president of the bank, were deisgnated as trustees in 
the said deed of trust. 


ee ee ae) ae ae 
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More than two years later, the appellant Page brought suit in the 
United States District Court for the District of Columbia against the 
appellant bank and B. Doyle Mitchell, president of the bank, as surviv- 
ing trustee on ne deed of trust, to declare the "note usurious and for 
other relief. " (Appellant's App.1) It was alleged that the above 
granted loan was usurious because the $80. 00 charge for commission 
was in the nature of interest and when so treated and added to the six 
per cent provided for in the note, exceeded the lawful rate of 6 per cent 
interest. At pre-trial, the appellant bank disclosed its defenses to be: 
(1) that the $80.00 charge was not in the nature of interest, ‘and (2) as- 
suming that the commission charge was in the nature of interest, that 
sum in addition to the interest charged did not exceed the lawful rate of 


interest relating to the transaction, which was 8 per cent per annum, 


Thereafter on March 7, 1957, the case came on for trial in the 
District Court. The trial was had before a judge, sitting without a jury, 
and after opening statement by the attorneys for the respective parties 
each side introduced its evidence. There was no testimonial evidence; 
the appellant Page (plaintiff) introduced into evidence: (1) the deed of 
trust; (2) the bank's letter of instructions to the title company; (3) the 
check from the title company to the bank in payment of the bank's 
charges that included the $80. 00 for interest. 


The appellant bank (defendant) offered in evidence: (a the note 
involved; (2) the settlement sheet; and (3) and (4) two cards showing the 
payments on the loan. After final argument by counsel for poth parties, 
the court ruled first that the $80.00 charge for commission was in the 


nature of interest, and continued its ruling as follows: 


i 
| 
1 


2 





The other relief requested in the court below was for the disqualification 
of the trustees because of ‘their interest in association and connection with 
the said lending bank.” (J.A. 3) 
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"Section 2703, Title 28, of the District of Colum- 
bia Code provides that if any person or corporation 
shall contract in the District verbally to pay a greater 
rate of interest than 6 per centum per annum, or shall 
contract in writing to pay a greater rate than 8 per 
centum per annum the creditor shall forfeit the whole 
of the interest so contracted to be received. 


"The question, then, is whether the borrower in 
this case contracted in writing to pay a greater rate 
than 8 per cent. 


"The writing need not be in any particular form. 


"The settlement sheet prepared by the title com- 
pany contains an item ‘Commission to Industrial Bank 
of Washington, $80.' At the bottom of this sheet there 
is a signature of the plaintiff after the word ‘Approved’. 


"The Court is of the opinion that that constitutes 

a written contract for the payment of the $80, plus the 

6 per cent interest carried by the note itself. Since the 

two payments taken together do not equal 8 per cent 

they are not violations of Title 28, Section 2703, of 

the code and consequently the usury law is not vio- 

lated." (Appellant's App. 19 ) 

On March 15, 1957, Conforming Findings of Fact and Conclusions 

of Law were prepared and signed by the trial judge (Appellant's App. 
8 ); and judgment was entered in favor of the defendants dismissing the 


complaint on the merits (Appellant's App. 8). 


Thereafter, the appellant, Viola Page, by motion timely filed, 
moved the District Court to vacate the judgment and to award a new 
trial (Appellant's App. 9). The appellant bank opposed the granting 
of the motion. A hearing on the motion was held, and, after full argu- 
ment, the court vacated the judgment of March 15, 1957, and amended 
the findings of fact and conclusions of law (Appellant's App. 10-12 ). 
Essentially, the court ruled that the written approval of the settlement 
sheet by the plaintiff to pay $80. 00 "interest" in addition to the six per 
cent provided for in the note, did not effect a contract in writing to pay 


such interest and that under the usury laws the transaction was usurious. 


Final judgment against the appellant bank, declaring the transaction 
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usurious and forfeiting all interest, was entered by the ct on May 1, 
1957 (Appellant's App. 12). This appeal trom the said judgment 
duly followed (Appellant's App. 13 ). The plaintiff Viola Page and the 
defendant Industrial Bank of Washington, Incorporated, parties in the 
proceedings in the Court below will hereinafter be referred to as the 
| 


appellee and appellant respectively. 


STATUTES INVOLVED 


Title 28, Section 2702, D. C. Code (1951 ed. ) Supplement 5, 


provides: | 
The parties of a bond, bill, promissory note, ! 

or other instrument of writing for the payment of | 

money at any future time may contract therein for | 

the payment of interest on the principal amount thereof 


at any rate not exceeding eight per centum per annum. 


Title 28, Section 2703, D. C. Code (1951 ed.) Supplement 5, 
| 
| 
If any person or corporation shall contract in the 
District, verbally, to pay a greater rate of interest 
than six per centum per annum, or shall contract, in 
writing, to pay a greater rate than eight per centum per 
annum, the creditor shall forfeit the whole of the inter- 
est so contracted to be received: Provided, That noth- 
ing in this chapter contained shall be held to a | or 
affect sections 26-601 to 26-611. 


Title 28, Section 2704, D. C. Code (1951 ed. ) Supplement Di 


provides: 


provides: 


If any person or corporation in the District shall 
directly or indirectly take or receive any greater | 
amount of interest than is herein declared to be law- 
ful, whether in advance or not, the person or corpo- 
ration paying the same shall be entitled to sue for; 
and recover the amount of the unlawful interest so 
paid from the person or corporation receiving the’ 
same, provided said suit be begun within the year: 
from the date of such payment. 





6 


Title 28, Section 2705, D. C. Code (1951 ed.) Supplement 5, 
provides: 


In any action brought upon any contract for the 
payment of money with interest at a rate forbidden 
by law, as aforesaid, any payments of interest that 
may have been made on account of said contract shall 
be deemed and taken to be payments made on account 
of the principal debt, and judgment shall be rendered 
for no more than the balance found due after deducting 
and properly crediting the interest so paid; but no 
bona fide indorsee of negotiable paper purchased be- 
fore due shall be affected by any usury exacted by any 
former holder of said paper unless he had notice of 
the usury before his purchase. 


STATEMENT OF POINTS 


I, 
The court erred in failing to allow proof by the appellant to estab- 
lish the nature of the $80.00 charged as "commission" by the bank, and 


in arbitrarily ruling that same was "interest." 


i. 

If the ruling by the court be correct, and the item of $80.00 is 
properly interpreted as being interest, the loan would then become a 
seven per cent loan for the first year and thereafter a six per cent loan. 
Such a charge is not in violation of the usury law having to do with writ- 


ten instruments. 


I. 
The signature of the appellee on the title company's settlement 
sheet approving the $80. 00 charged for commission constitutes a con- 


tract in writing to pay the additional one per cent "interest" for the 


first year of the loan and did not violate the usury law of the District 
of Columbia. 





SUMMARY OF ARGUMENT 


The appellant first contends that the court below erred in failing 
to allow the appellant to offer proof to establish the nature of the $80. 00 
charged as "commission," and that the court further erred in arbitrarily 


finding that the "commission" was interest. | 


During a colloquy with the court, counsel for the appellant indi- 
cated that the appellant was in a position to show that it was the custom 
of banks to charge a commission for processing loans. The court indi- 
cated that it was not going to receive the evidence. This, the appellant 


contends, was error. 


Assuming that the court was correct in ruling that the $80. 00 com- 





mission charge was interest, the appellant next contends that the court 
erred in applying the six per cent rate of interest to the transaction, 
and, under the law, should have applied the eight per cent rate of inter- 
est. ! 

Under the usury laws the rate of interest which can be charged 
where written instruments are involved is eight per cent. The trans- 
action in the instant case involved a written instrument, to wit, a note 
and, therefore, the court should have applied the eight per cent rule 
even though the note only provided for six per cent interest. | This inter- 
pretation is supported by the cases of Bowen v. Mount Vernon Savings 
Bank, (1939), 70 App. D. C. 273, 105 F.2d 796; and Atlantic Life In- 
surance Company v. Wolf, Mun. Ct. of App. D.C., 54 Atl. 2d 641. 


In the Bowen case, the note provided for six per cent interest, 
and there were certain other charges exacted from the borrower in the 
nature of interest. When the court considered whether these other 
charges constituted usury, it did not base its determination on the 
six per cent provision, but looked to see whether the interest provided 
for plus the other charges exceeded eight per cent of the money lent. 





| 
| 
| 
| 
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In the Wolf case, the note provided for four and one-half per cent and 
there were other charges exacted from the borrower, and, as in the 
Bowen case, the court based its determination on whether the interest 


provided for in the note and the other charges exceeded eight per cent. 


Assuming further that the court was correct in ruling that the 
$80.00 charge was interest, the appellant additionally contends that 
the court erred in ruling that the transaction was usurious, because 
the appellee's signature on the title company's settlement sheet con- 
stituted an agreement in writing to pay the "'commission" charge. 
Under the law, contracts in writing are governed by the eight per cent 
provision. The appellee's approval of the $80.00 commission charge, 
as evidenced by her signature on the title sheet, was not obtained by 
duress, force, or fraud, but was entirely voluntary and with full knowl- 
edge of all the facts, and was therefore, her agreement or contract in 
writing to pay the $80.00 charge. Under these circumstances, all of 
the interest contracted to be paid by the appellee was done in writing 
and the eight per cent provision of the law should have been applied. 


ARGUMENT 
I. 


The Court Erred In Failing To Allow Proof By The 
Appellant To Establish The Nature Of The $80. 00 
Charged As "Commission" By The Bank, And In 
Arbitrarily Ruling That Same Was "Interest." 


Reference to the proceedings (Appellant's App. 14 ) will demon- 
strate that the court rendered impossible the offer of proof to show the 
nature of the $80.00 charged or the proffer of same by the appellant 
by its position as shown by a colloquy between the counsel for appellant 
and the court at the time of making the opening statement; this occurred 


as follows: 
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“THE COURT: I do not care whether it is verbal 
or not. You have a perfect right to pay a commission 
for getting a loan provided that commission is paid to 
a third party; but certainly a person who is making the 
loan cannot increase the interest by charging an 5 al 
tional fee and calling it a commission. 


"MR. HAYES: We are in a position to show tt is 
the custom of the banks to charge a commission for 
processing a loan. 


"THE COURT: Iam not going to receive that: evi- 
dence because it may well be that other banks are vio- 
lating the law, also. If Iam going to determine whe- 
ther that is a violation of law it makes no difference 
whether this is a single transaction, or by a single 
bank, or whether hundreds of similar transactions 
carried on by other banks. . | 


"MR. HAYES: Accepting that as being the man- 
ner in which Your Honor is going to proceed we ca 
your attention to the fact even if this 1 per cent be 
added it is a 7 per cent at best, or worst, whichever 
you choose to call it, and the usury law is 8 per i 
We can charge up to 8 per cent. 


"THE COURT: That is a question of law sahietiies 
this comes under 6 or 8 per cent." (Appellant's | 
App. 14) 





The court acted arbitrarily to rule that this charge was interest 


without the allowance of any showing as to what it actually was, and 
| 


as to what the custom of banks is regarding such an item. 
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Il. 


If The Ruling By The Court Be Correct, And The 
Item Of $80.00 Is Properly Interpreted As Being 
Interest, The Loan Would Then Become A Seven 
Per Cent Loan For The First Year And Thereafter 
A Six Per Cent Loan. Such A Charge Is Not In Vio- 
lation Of The Usury Law Having To Do With Written 
Instruments. 


It is first to be remembered that this transaction was handled by 
the bank through the title company and the letter of instruction to the 
title company detailed the amounts payable to the bank for services, 
but there was no deduction in the amount of the loan which was in the 
full sum of $8,000.00, the amount of the check forwarded as evidenced 
by the letter of transmittal which we herewith set forth. 


District Title Insurance Company 
1413 Eye Street, N. W. 
Washington, D. C. 


Re: Case No. 379863 
(Viola Page) 


This loan is to be a first lien of record on the 
above described property and my charges are $80. 00 
commission, $7.50 for preparation of Deed of Trust, 
$10. 00 appraisal fee, and $26.00 for fire insurance 
and extended coverage for three years, making a total 
of $123. 50. 


This check should be made payable to the Indus- 
trial Bank of Washington. 


A check in the amount of $8,000.00 made payable 
to your order is also enclosed herewith. 


Very truly yours, 


Jessie H. Mitchell 
President 


5S | 
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It is significant to note in this connection that the borrower received 
the full amount of $8,000.00, subject only to charges made by the bank 
which might appropriately have been made no part of this transaction 
as far as the note is concerned, had the items of expense been separately 
paid by the borrower. Reference to the note (Appellant's App. 6) 
will reveal that the note referred to bore interest of six per cent. If 
the $80.00 charged as commission be treated as interest, as the court 
has ruled, this would require the borrower to pay seven per cent inter- 
est for the first year. Even this treatment of the $80. 00 does not bring 
the note within the prohibition of the usury law. 


It is to us inconceivable that to the six per cent provided in the 
written instrument, the note, there should be added by the interpreta- 
tion of the court, an additional provision of interest, and that the court 





should invoke as the measure for the application of the usury law the 
language of the Code having to do with verbal transactions. It may be 
well here to set forth the two sections of the Code within the language of 
which the positions taken by the court and the appellant, respectively, 
must be found. 


Title 28, Section 2702, D. C. Code (1951 ed.) Supplement 5: 


The parties of a bond, bill, promissory note, 
or other instrument of writing for the payment of | 
money at any future time may contract therein for 
the payment of interest on the principal amount | 
thereof at any rate not exceeding eight per centum 
per annum. 


Title 28, Section 2703, D. C. Code (1951 ed.) Supplement 5: 


If any person or corporation shall contract in 
the District, verbally, to pay a greater rate of inter- 
est than six per centum per annum, or shall contract, 
in writing, to pay a greater rate than eight per centum 
per annum, the creditor shall forfeit the whole of the 
interest so contracted to be received: Provided, That 
nothing in this chapter contained shall be held to re- 
peal or affect sections 26-601 to 26-611. 





| 
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The applicable language in the instant case must of necessity 
be the language found in Section 2703. That we are right in this asser- 
tion seems to be shown to a demonstration by the ruling of this court 
and the handling of a similar transaction in the case of Bowen v. Mount 
Vernon Savings Bank, (1939), 70 App. D.C. 273, 105 F.2d 796. In 
this case the court had before it a two-year note in the face amount 
of $43,000.00 secured by a second deed of trust. The note provided 


for interest at the rate of six per cent. About ten days before the note 


fell due the then holder advised the payor of the note who was making 
application for an extension, that the bank would extend the note upon 

the payment of a required curtailment in the amount of $3,800.00, and 

a "bonus" of $4,200.00. On May 8, 1929, the due date, the demanded 
curtailment and "bonus" were paid and the note was extended to May 5, 
1931, at six per centum per annum. The court held that the "bonus" 
being a sum paid to the creditor for the continued use of the money, 
counted it as interest for the purpose of the usury law, and held further 
that the "bonus" added to the nominal interest on the two-year extension 
of May, 1929, exceeded eight per cent, and that the extension was there- 


fore usurious. 


By way of analogy, if the commission charged in the instant case 
is to be treated as interest for the purpose of the usury law, the inter- 
est must be added, as in the Bowen case, to the six per cent in the note, 
bringing it to seven per cent for the first year as indicated. But the 
yardstick by which it must be measured for the purpose of the usury 
law must be eight per cent. The Bowen case calls attention to the fact 
that the legal rate on written contracts is eight per cent, and cites for 
its authority the provision of the District of Columbia Code, 1929 edition, 
Title 17, paragraphs two and three, which are the identical sections 
hereinbefore set forth. 


The relief granted in the instant case is, of course, only applicable 
if the premise has been reached that the transaction is a usurious one. 
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| 
The Bowen case involved a note bearing six per cent interest. In the 


instant case, there is a note bearing six per cent interest. In the Bowen 
case, the court interpreted a "bonus" charged as being interest. In the 
instant case, the court interprets a "commission" charge as being inter- 
est. On what authority, we ask, does the court in the instant case, 
adopt the six per cent verbal rule? When the attention of the court 

was called to the Bowen case as being a basis for the applicable rule 

of the eight per cent theory, the court attempted to distinguish the Bowen 
case by saying that in that case the instrument carried eight per cent 
interest (Appellant's App. 18 ). Reference to the case, however, 

and to the quotations hereinbefore relied upon will show that in applying 
the rule, the court below was referring to subsequent extensions rather 
than to the two-year extension bearing six per cent interest made the 
basis of the usurious transaction when the "bonus" was added. Follow- 
ing the Bowen case and relying on same, our Municipal Court of Appeals 


in the case of Atlantic Life Insurance Company of Richmond v. Wolf, 


54 Atl. 24 641, where extra payments were made on a note bearing 





four and one-half per cent interest, the court added these payments 
made and arrived at the conclusion that the combined amounts did not 
bring the transaction within the usury law because the combined figure 
brought the interest to a figure less than eight per cent. In this case 
the court again comments on the fact that the legal interest rate in the 


District of Columbia is eight per cent. 


It would seem that the worse that the usury law could contemplate 
before becoming effective would be to add any interpretative interest to 
the interest set forth in the written instrument, and the application of 
this rule in the instant case brings the interest item only to seven per 
cent for the first year which is in no sense, a violation of the usury law 
on written contracts. The position taken by the court below, that the 
eight per cent rule in order to be applicable must be provided for in the 


contract, is neither supported by the decisions nor by logic.| The court, 


| 
| 
| 
| 
i 
| 
| 
i 
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by its rule repudiated the position of the Municipal Court of Appeals in 
the Wolf case, supra, and of this court in the Bowen case, supra; and 
as we conceive it, without reason or support therefor assesses usury 
against the appellant bank based on the theory of a verbal charging of 
interest above six per cent. This position, we respectfully submit, 
finds no foundation in the facts in the instant case, nor in the law as 
enunciated by the courts. 


Ht. 


The Signature Of The Appellee On The Title Company's 
Settlement Sheet Approving The $80.00 Charged For 
Commission Constitutes A Contract In Writing To Pay 
The Additional One Per Cent "Interest" For The First 
Year Of The Loan And Did Not Violate The Usury Law 
Of The District Of Columbia. 


Subsequently and after judgment had been entered in favor of the 
appellant, dismissing the complaint on its merits, a motion for a new 
trial or for judgment non obstante veredicto was filed. After argument 
thereupon, the court amended the findings of fact and entered judgment 
in favor of the appellee, holding that the one per cent amounting to 
$80. 00 paid by the appellee to the appellant was interest and also that 
the contract was not in writing and amounted to usury. The only basis 
stated by the Court for the change of its earlier decision was the case 
of Mollohan v. Masters, 45 App. D.C. 414. In relying on this case 
the court took the position that the appellant had urged that the title 
company's settlement sheet was what made the transaction in writing 
and by so much made the eight per cent rule applicable. Having inter- 
preted the Mollohan case as holding that the title company's settlement 
sheet was not a contract in writing, the trial court ruled that this case 
was controlling of the issues in the instant case and reversed itself, 


ruling in favor of the appellee. 


In arriving at this conclusion the court misconstrued the position 
taken by the appellant. The position of the appellant is specifically 
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outlined in the argument heretofor made, supra, and in the analogies 
shown between the instant case and the Wolf case in the Municipal Court 
of Appeals and the Bowen case in this court hereinbefore cited. It is 

a fact that the appellant urged below as an additional showing that the 
contract was in writing, that the settlement sheet, approved by the 
appellee in this case, should be considered as further evidence thereof. 
The distinction between this case and the Mollohan case is immediately 
apparent by casual perusal. In the instant case the statement was volun- 
tarily approved by the appellee. There was no attempt to change the 
terms of the contract, and the distribution called for by the settlement 
sheet was in accord with the correctness of the transaction from the 
point of view of all parties concerned. There were no misrepresenta- 
tions, no false inducement actuating the appellee in signing the state- 
ment, How different were the facts in the Mollohan case, from which 
we quote the following language: | 


"When this statement was presented to plaintiff = 
he refused to sign it until he could consult with Mc- 
Euen. McEuen assured him that defendants Masters 
and Kinnear, with whom he, McEuen, as agent for 
White, had negotiated the notes, either directly or 
through defendant Lamson as agent for McEuen, would 
greatly reduce the indebtedness. On this assurance, 


plaintiff signed the statement." 





With this background, the language of Justice Van Orsdel in delivering 
the opinion in the Mollohan case quoted and relied on by the trial judge 
is understandable. That language is: 


"This statement is not a contract or a modifica- 
tion of the original contract. It was merely a memo- 


randum of the basis upon which the title company de- 


termined the indebtedness and the balance due." | 


The attempt to rely upon the signing of the title company's statement, fraud- 
ulently obtained, as evidence of an agreement to modify the contract 
was properly struck down by the court in the Mollohan case. Of course, 
there was no such attempt in the instant case. What rather here 
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happened was the appellee here in writing evidenced her approval among 
other things of the commission charged by the appellant. It is our posi- 
tion above and beyond the controlling rule as enunciated in the Wolf 

and Bowen cases, that if the commission is to be construed as interest 
that here was a sufficient and additional showing that the transaction 


was in writing. 


CONCLUSION 


It is respectfully urged that the transaction made by the appellant 
in the instant case was open and above board, and was settled through 
the title company. All of the details of the transaction were known to 
and accepted by the appellee, and the transaction was in no sense usuri- 
ous. It is expressly urged that the only applicable rule to bring the 
transaction within the purview of the usury law was the eight per cent 
rule, and, even conceding for the sake of argument the propriety of 
charging the commission as interest, the most that was developed 
was a seven per cent transaction for a period of a year, and the usury 
law was in no wise violated. 


To grant the relief allowed in the instant case would mean the 
making possible of a repudiation on the part of the appellee, of a legiti- 
mate transaction, accepted by her and paid on account of for a period of 


more than two years. It purports to permit to the appellee an advantage 


of approximately four thousand dollars for an agreed item of commis- 
sion in the amount of $80.00. The same is in no wise in accord with 
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equity or good practice. There is here no showing of the evil at which 
the usury law was aimed. The appellant respectfully moves the court 


to reverse the judgment in the lower court. ! 


Respectfully submitted, | 
COBB, HOWARD AND HAYES 


By James A. Cobb | 
George E, C. Hayes 


613 F Street, N, W. 
Washington, D. iC. 


Counsel for Appellant 


Of Counsel: 


John A. Shorter, Jr. 
508 5th Street, N. W. 
Washington, D. C. 
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APPENDIX FOR APPELLANT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed July 12, 1955] 


VIOLA PAGE 

1126 Park Road, N. W. 

Washington, D. C. 
Plaintiff 


vs 





INDUSTRIAL BANK OF WASHINGTON Civil Action No. 3045-55 

INC. | 
11th and U Streets, N. W. 
Washington, D. C. 

and 

B. DOYLE MITCHELL 
c/o Industrial Bank of Washington 
llth and U Streets, N. W. 
Washington, D. C. 





— ee ee ee ee ee ee ee ee ee” 


Defendants 





COMPLAINT 

(To Declare note usurious and for other relief) 
The plaintiff Viola Page for her complaint says: ! 

1. This cause involves title to real estate and a sum in excess of 
$3, 000.00, and is within the jurisdiction of this court. | 

Defendant, Industrial Bank of Washington, Inc., is a body Cor- 
porate having offices and doing business in the District of Columbia; and 
Co-defendant, B. Doyle Mitchell is sued individually; in his capacity as 
president of the said Corporate defendant and in his capacity a trustee 
under the deed of trust heretoafter recited. 


2. That plaintiff now is and from a date prior to February 16, 


1953, was the owner of a parcel of real estate situate in the District of 
Columbia and distinguished as: 
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Lot numbered Sixty-two (62) in E.K. Allen's subdivision in Squw re 
numbered Two Hundred and Thirty four (234), as per plot recorded in 
the Office of the Surveyor for the District of Columbia in Liber C.H.B. 
at folio 337. 

The said property is otherwise known as premises 2200-13th Street 
N.W. and consists of the aforesaid parcel of real estate improved by a 
dwelling house. 

3. That the said property was refinanced on the said date by secur- 
ing from the defendant ndustrial Bank a loan of $8,000.00 with agreed 
interest thereon at the rate of six (6) per centum per annum. 

Plaintiff executed her promissory note for the aforesaid sum, 
repayable in monthly installments, with interest as aforesaid. The said 
note was secured by a first deed of trust on the said property which deed 
of trust was filed and recorded among the land records of the said District 
in the Office of the Recorder of Deeds on February 19, 1953, in Book 

number 9902 at page 594, et seq., and further identified as instru- 
ment number 06278. 

Plaintiff attaches hereto a certified copy of the said deed of trust 
and incorporates the same herein by reference. 

4. That in addition thereto the said defendant, in a letter of instruc- 
tion delivered by defendant to the title company making settle ment on the 
said loan, charged of and received from the plaintiff an additional sum 
equal to 1% of the said loan as an alleged "commission", and which sum 
was deducted from the said loan. 

Plaintiff avers that said defendant's demand for and receipt of the 


alleged "commission" violates the Usury laws of the said District and 


thereby effects a forfeiture of the whole of the interest as contracted. 
Plaintiff attached hereto and incorporates by reference photstatic 
copies of said defendant's aforesaid letter of instructions and a check in 
payment of the said charges. 
5. That since the aforesaid date of the said note and deed of trust 
the plaintiff has made 27 monthly installment payments to said defen- 
dants; and the defendant has deducted therefrom the sum of $976.63 as 


interest. 





3 ! 
COUNT I | 

1. Plaintiff adopts herein each and every material allegation of 
the foregoing Count that is material hereto. ! 

2. Plaintiff avers that the trustee, Jessie H. Mitchell, now de- 
ceased, was on February 16,1953, the president of the Corporate defen- 
dant, Industrial Bank, and that the Co-trustee, B. Doyle Mitchell, is the 
son of the Co-trustee, and was on said date the vice-president of the 
said bank. The said B. Doyle Mitchell, surviving trustee,is - presi- 
dent of the said Bank. | 

3. That neither of the said trustees by virtue of their ihterest in 





association and connection with the said lending bank were qualified to 
act as trustees; and that surviving trustee is disqualified to act as such 
trustee. ! 
WHEREFORE, plaintiffs prays: | 
1. That process issue herein requiring the defendants to appear 
and answer the exigencies of this complaint. | 
2. That upon final hearing this Court ADJUDGE and DECREE the 
said note is usurious and that all interest provided therein is forfeit, and 
that the defendant be enjoined from transferring, negotiating or otherwise 
disposing or alienating the said note to innocent third parties, 
3. That this Court ORDER, ADJUDGE and DECREE that all 
interest credit heretofore taken by defendant be applied in reduction of 





the principal indebtedness. 

4. That this Court further ADJUDGE and DECREE that the surviving 
trustee is incompetent and disqualified to act under the provisions of the 
said trust. ! 

5. That plaintiff be awarded her costs and such other relief as the 





nature of this Cause may require. 
/s/ Viola Page 


+ 

[ Filed September 27, 1955] 

ANSWER TO COMPLAINT 

The complaint fails to state a cause of action in either of its 
counts upon which relief should be granted. 
ANSWER TO COUNT 1 

1. The defendants, Industrial Bank of Washington, Inc. and B. 
Doyle Mitchell, individually and in his capacity as President of the said 
corporation, set forth that the amount charged by the defendant bank both 
in the form of "commission" and in the form of interest on the loan made 
to the plaintiff by the said Industrial Bank, is in keeping with the lawful 
rate of interest allowable under the circumstances of this cause and is 
not, as by the plaintiff alleged, usurious. 

2. The defendants respectively invoke the answer in the foregoing 
paragraphs and further state that no cause of action, if any there were, 
could arise in the transaction as outlined and relied on by the plaintiff 
unless and until the plaintiff had made the last payment on the debt 
created. 

ANSWER TO COUNTII 

For answer to the second count of the said complaint, the defen- 
dants, and each of them, state that the transaction as here involved in 

which the corporate body made a loan and named as a trustee 
one of its officers is an allowable and legitimate transaction and the 
usual method of proceeding in such instances. The defendants further 


set forth that the purpose of the naming of trustees in such a cause is 


only for the purpose of accounting where there is a default and the only 


requirement is that the persons so designated represent both the debtor 
and the creditor, and act fairly as to both. There is no showing in the 
instant cause of any violation of this rule and custom. 

Further answering the said second count, defendants state that the 
plaintiff is estopped from raising the issue as to the propriety of this 
designation because of the fact that she was there present at the time the 
designation was made, participated in and acquiesced in said appointment. 
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Now having fully answered, these defendants pray that 


be hence dismissed. 


INDUSTRIAL BANK OF WASHINGTON 
2000 11th Street, N.W. 
Washington, D. C. 


February 16, 1953 


The District Title Insurance Company 
1413 Eye Street, N.W. 
Washington, D. C. 


Re: Case No. 379863 
(Viola B. Page) 


Gentlemen: 


I am enclosing herewith the Deed of Trust Note on Lot 


the cause 





62 in Square 





234 premises 2200 13th St., N.W. in the amount of $8, 000.00 dated 
February 16, 1953 payable $60.00 a month and a Deed of Trust securing 


the same on the above described property. 





This loan is to be a first lien of record on the above described 


property and any charges are $80.00 Commission, $7.50 for 


preparation 


of Deed of Trust, $10.00 Appraisal Fee, and $26.00 for Firé Insurance 





and extended coverage for three years, making a total of $123. 50. This 
check should be made payable to INDUSTRIAL BANK OF WASHINGTON. 





A check in the amount of $8,000.00 made payable to your order is 


also enclosed herewith. 


Very truly yours, 


/s/ Jesse H. Mitchell. 


President 
Enclosures 
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69 DEED OF TRUST NOTE-INSTALLMENT 


GIVEN FOR And Secured By Deed of Trust 
On Lot 62 Square 234 
Jesse H. Mitchell AND B. Doyle Mitchell, Trustees. 


Subject to a First Trust for $ , dated 
At Placed By 


$ 8,000.00 February 16, 

For Value Received I promise to pay 
to the order of Industrial Bank of Washington the sum of 
Fight Thousand and no/100 ($8, 000.00) DOLLARS 
with interest until paid at the rate of 6 per centum per annum. 

Said principal and interest payable in monthly installaments of 

Sixty and no/100 ($60) DOLLARS (With the privilege of making 

larger payments in any amount 
on the 16th day of each and every month after date, each installment, 
when so paid, to be applied; first, to the payment of the interest on the 
amount of principal remaining unpaid, and the balance thereof credited 
to the principal. 

And it is expressly agreed that if default be made in the payment 
of any one of the aforesaid installments when and as the same shall become 
due and payable, then and in that event, the unpaid balance of the aforesaid 
principal sum and accrued interest shall at the option of the holder hereof 
at once become and be due and payable. *commencing March 16, 1953 and 
continuing until February 16, 1963, when the balance then remaining unpaid 
will become due and payable. 


/s/ Viola B. Page 


#20810 Address 2200 13th St. N.W. 
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7 | 





The District Title Insurance Company | 

The Washington Title Insurance Company, 

1413 Eye Street, N. W. ; 

Washington 5, D. C. Case No. 379863 

Viola B. Page S.D. No. | 

February 19 ,19 53 
In the Matter of Lot 62 Square 234 
Loan: Industrial Bank of Washington | 8, 000. -- 

Fire & Ext'd : 
Coverage Ins. $ paid to at $ 3 yrs sin 00 
Appraisal Fee 10.00 
Commission to Industrial Bank of Wash. 80. 00 
Conveyancing paid Trust 7. 50 

Deposit | 
First Deed of Trust Perpetual Building Assoc. (include 6, 288.88 

Interest accrued from release) | 

Bonus at % | 

Second Deed of Trust - None 


Interest accrued from at % 

Deferred payments 

Taxes paid to 12/31/52 (75.98 1/2) 

Taxes accrued 

Front foot benefit 

Town Taxes 

Special Assessments - None 

Rent paid to at $ per Mo. 

Note: New second trust being recorded to Sam Lieberman in 'the amount 
of $2833.53 for work done. No money being handled by these 
companies for 2nd trust. | 








Record Title 31.00 


The Insurance (Including examination) Full Coverage 7 





Tax Certificate & Tax Service | 2.50 

Preparing Deed $ Tryst $7.50 Release $ Ee Oe 

Recording Deed $ Trust $11.60 Release $1. 80 13. 40 

Noting and examining conveyances rel. tr. ' 4.00 

Notary fee & Notary Service / 1.25 

Settlement fee 11. 50 

Registering Notes 

Revenue Stamps Federal $ State $ 

Survey 

Binder 

Service Charge ! 

Balance to Sam Lieberman 1, 516. 47 
400 HN.E. 8,000. -- 8,000. 00 


BEpNaTES /s/ Viola B. Page : 





[ Filed March 15, 1957] 
JUDGMENT 

This cause having come on for trial by the Court without a jury 
and the Court having considered the evidence and heard argument of 
counsel for the parties hereto, it is this 15th day of March, 1957, pur- 
Suant to the Findings of Fact and Conclusions of Law filed herein, 

ORDERED, that judgment be entered herein in favor of the defen- 
dants Industrial Bank of Washington, Inc., and B. Doyle Mitchell, dis- 
missing the complaint on the merits. 


/s/ Alexander Holtzoff 
JUDGE 


[ Filed March 15, 1957] 
FINDINGS OF FACT AND CONCLUSION OF LAW 


This cause having come on for trial by the Court sitting without a 


jury, and the Court having considered the pleadings herein, the evidence 
presented by the parties and argument of counsel, makes the following 
findings of fact and coaclusions of law: 
FINDINGS OF FACT 

1. That on the 16th day of February, 1953, the defendant bank lent 
the plaintiff $8,000 as is evidenced by plaintiff's promissory note for 
that amount with interest at the rate of 6% per year. The note was secured 
by a deed of trust on Lot 62 in E.K. Allen's sub-division, Square 234, 
which said property was owned by the plaintiff. 

2. That defendant bank mailed its check for $8,000 to the District 
Title Company where the loan was to be settled with a letter of instruction 
directing the title company to charge plaintiff for certain expenses incurred 
by the bank in processing the loan and a $80 charge for commission, 
amounting to $123. 50 in all. 

3. That pursuant to defendant bank's letter of instruction, the 
title company with the written approval of plaintiff, deducted the said 
costs together with the $80 charge for commission. That these charges 
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together with the $80 designated as commission were approved by plain- 

tiff in writing as is evidenced on the title company's settlement 
sheet. i 

4. That the $80 which was charged plaintiff as commission was 
interest, which amounted to 7% for the first year of the loan. 

5. That Jessie H. Mitchell, now deceased, and B. Doyle Mitchell, 
President and Vice-President respectively at the time of the transaction, 
were named by defendant bank as trustees in the said deed of trust. 

CONCLUSIONS OF LAW 

1. That the transaction is governed by Section 28- 2703 of the 
District of Columbia Code (1951 Edition). That under said section the 
transaction was not usurious because the plaintiff contracted in writing 





to pay interest on the loan which did not exceed 8% per annum. 
2. That the defendant B. Doyle Mitchell should not be removed 

as surviving trustee in the deed of trust because there has been no show- 

ing that he has acted or will act unfairly or prejudically to the rights and 

interests of either of the parties to the said instrument. ! 
3. That the Court finds for the defendants on each of the counts of 

the complaint in this cause. 
Judgment for the defendant. 


/s/ Alexander Holtzoff 
JUDGE 





| 
| 


[Filed March 25, 1957] 
MOTION TO VACATE JUDGMENT AND TO AWERD 
A NEW TRIAL 

Comes now the plaintiff by her counsel of record and moves this 
court to vacate the judgment entered herein on March 15, 1957, and to 
award a new trial and as reasons therefor says: i 

1. The verdict of the court is contrary to and unsupported by the 
evidence. | 

2. The verdict of the court is contrary to the law. | 


3. The judgment entered on the said verdict is in error. 
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4. Plaintiff submits her memorandum of points and authorities 
in support of the foregoing motion and incorporates the same by reference. 
5. Plaintiff requests to be heard in oral argument in support of 


this motion. 
6. For such other points and authorities as may be adduced upon 


a hearing of this motion. 


/s/ Andrew W. Carroll 
Attorney for Plaintiff 


[Certificate Of Service] 


[Filed May 1, 1957] 


ORDER VACATING JUDGMENT AND AMENDING 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
ENTERED HEREIN 


This cause having come on to be heard upon plaintiff's motion to 
vacate judgment entered herein on March 15, 1957, to award a new trial 
or amend the Findings of Fact and Conclusions of Law entered herein and 
direct the entry of a new judgment for plaintiff, upon consideration thereof, 
the opposition thereto filed by defendants and for good cause shown, it is 
by the Court this 1st day of May, 1957, 

ORDERED that the judgment entered herein on March 15, 1957, be 
and the same hereby is vacated. 

It is further ORDERED that the Findings of Fact and Conclusions of 
Law entered herein on March 15, 1957, be amended to read as follows: 

1. That on the 16th day of February, 1953, the defendant bank lent 
the plaintiff $8,000.00 as is evidenced by plaintiff's promissory note for 
that amount with interest at the rate of 6% per year. The note was secured 
by a deed of trust on Lot 62 in E.K. Allen's sub-division, Square 234, 
which said property was owned by the plaintiff. 

2. That defendant bank mailed its check for $8, 000.00 to the 
District Tjtle Company where the loan was to be settled with a letter of 
instruction directing the title company to charge plaintiff for certain ex- 
penses incurred by the bank in processing the loan and an $80.00 charge 
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for commission, amounting to $123.50 in all. | 

3. That pursuant to defendant's bank's letter of instruction, the 
title company deducted the said cost together with the $80.00 charge for 

commission and remitted same to defendant bank; that the settle- 
ment clerk of the Title Company prepared a settlement sheet itemizing 
all charges and apportionment of the loan and that plaintiff subscribed 
her name opposite the word "approved" that was printed on said form. 

4. The parties stipulated that between the date of the said loan 
and the aforesaid date of trial of this cause, the defendant Bank had 
received interest on account of the contract in the sum of $1760. 63 
from installment payments made by plaintiff. 

5. That Jessie H. Mitchell, now deceased, and B. Doyle Mitchell, 
President and Vice-President respectively at the time of the transaction, 
were named by defendant Bank as trustees in the said deed of ‘trust. 

6. The sum of $80.00 which was charged plaintiff, as commission, 
is interest, which when added to the interest charged in the note amounted 


to a total interest charge of 7% for the first year of the loan. | The written 


approval of the settlement sheet by the plaintiff did not effect a contract 


in writing to pay such interest. | 
CONCLUSIONS OF LAW | 

1. That under usury laws of this District the transaction was 
usurious in that plaintiff's contract to pay interest on the loan exceeded 
6% per annum, was not in writing, and the whole of the interest so con- 
tracted to be received is forfeited. | 

2. That pursuant to Title 28 sec. 2705 of the Code of Laws for the 
District of Columbia (1951 Ed.) any payments of interest that may have 
been made on account of the contract shall be deemed and taken to be pay- 
ments on account of the principal debt. | 

3. That the defendant B. Doyle Mitchell should not be removed as 
surviving trustee in the deed of trust because there has been no showing 
that he has acted or will act unfairly or prejudically to the rights and 


interests of either of the parties to the said instrument. | 
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5. That the Court finds for the plaintiff on Count one as against 
the defendant, Industrial Bank of Washington, Inc.; and finds for the 
defendant, B. Doyle Mitchell, on Count two of the Complaint. 


/s/ Alexander Holtzoff 
JUDGE 


[ Filed May 1, 1957] 
FINAL JUDGMENT 
This Court having vacated the Judgment entered herein on March 15, 
1957, and having amended its Findings of Fact and Conclusions of Law 
entered herein on March 15, 1957, by entering Amended Findings of Fact 


and Conclusions of Law herein; pursuant to the Amended Findings of Fact 
and Conclusions of Law, it is by the Court this lst day of May, 1957, 

ORDERED, ADJUDGED AND DECREED, that the principal balance 
of the note held by the defendant, Industrial Bank of Washington, Inc., 
dated March 16, 1953, secured by a First Deed of Trust on, 


Lot numbered Sixty-two (62) in E.K. Allen's subdivision in Square 
numbered Two Hundred and Thirty-four (234), as per plat recorded in the 
office of the surveyor for the District of Columbia in Liber C.H.B. at 
folio 337, 

be, and the same hereby is, reduced in the amount of all interest 
payment made by plaintiff on account of the contract, which, as of February 
18, 1957, was in the sum of $1760.63 plus the sum of $80.00; and that all 
interest contracted in said note is forfeited. 

It is further ORDERED that Count II of the Complaint be, and the 
same hereby is, dismissed; and that plaintiff recover her costs of defen- 
dant Industrial Rank of Washington, Inc. 


/s/ Alexander Holtzoff 
JUDGE 
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[ Filed May 23, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 23rd day of May, 1957, that Industrial 
Bank of Washington, Inc., et al. hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the lst day of May, 1957 in favor of the plaintiff, Viola 


Page, against said Industrial Bank of Washington, Inc. | 


COBB, HOWARD & HAYES 
By /s/ James A. Cobb 
[ Certificate of Service] Attorney for Appellant 


[ Filed June 7, 1957] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS | 
THE UNITED STATES DISTRICT COURT | 
For The District of Columbia 

VIOLA PAGE, 


Plaintiff, | 





vs. : Civil Action No. 3045-55 


INDUSTRIAL BANK OF WASHINGTON, 
INC., and 
. DOYLE MITCHELL, 


Defendants. 


Washington, D. C. 
Thursday, March 7, 1957 
The above-entitled matter came on for hearing before Honorable 
ALEXANDER HOLTZOFF, Judge of the United States District Court. 
Appearances: | 
On Behalf of the Plaintiff: 
ANDREW W. CARROLL, Esq. 
On Behalf of the Defendants: 


COBB, HOWARD and HAYES, by 
GEORGE E. C. HAYES, Esq.. 
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PROCEEDINGS 
THE DEPUTY CLERK: Page versus Industrial Bank of Washington. 
THE COURT: Are you ready to proceed? 
MR. CARROLL: Yes, Your Honor. 
MR. HAYES: Yes, Your Honor. 
THE COURT: You may proceed. 
OPENING STATEMENT ON BEHALF OF PLAINTIFF 
* * * * a 
AFTERNOON SESSION 


OPENING STATEMENT ON BEHALF OF DEFENDANTS 
MR. HAYES: Not exactly in the way in which 


we * * * * 

THE COURT: I do not care whether it is verbalor not. You have 
a perfect right to pay a commission for getting a loan provided that 

commission is paid to a third party; but certainly a person who is 
making the loan cannot increase the interest by charging an additional 
fee and calling it a commission. 

MR. HAYES: We are in a position to show it is the custom of the 
banks to charge a commission for processing a loan. 

THE COURT: I am not going to receive that evidence because it 
may well be that other banks are violating the law, also. If I am going 
to determine whether that is a violation of law it makes no difference 
whether this is a single transaction, or by a single bank, or whether 
hundreds of similar transactions carried on by other banks. 

MR. HAYES: Accepting that as being the manner.in which Your 
Honor is going to proceed we call your attention to the fact even if this 
1 per cent be added it is a 7 per cent at best, or worst, whichever you 
choose to call it, and the usury law is 8 per cent. We can charge up to 
8 per cent. 

THE COURT: That is a question of law whether this comes under 
6 or 8 per cent. 


* * * oe * 


| 
15 | | 
17 MR. CARROLL: Your Honor, by stipulation of the parties at pre- 
trial it was stipulated that the deed of trust bearing the pre-trial judge's 
signature might be introduced into evidence without formal proof. 
I now offer that into evidence. ! 
THE COURT: It may admitted. | 


(Thereupon, deed of trust was/marked for 
identification, as Plaintiff's Exhibit No.1, 
and was received in evidence.) 


MR. CARROLL: It was further stipulated any exhibits containing 
the initials of counsel of both parties might be introduced intd evidence 
without formal proof. | 
I offer into evidence a letter which I ask to be marked for identifi- 

cation purposes as -- | 
THE COURT: For identification, or in evidence? Which is it? 

18 Are you offering it in evidence, or asking it be marked for identifi- 

cation? 
MR.CARROLL: I am going to do both, sir. 
THE COURT: You cannot do both. Are you offering it: in evidence ? 
MR. CARROLL: I am. | 
THE COURT: Very well. Thenit is admitted. Then you do not 


mark it for identification. 





(Thereupon, letter was marked for identi- 
fication as Plaintiff's Exhibit No. 2, and 
was received in evidence.) | 


| 
MR. CARROLL: I have a second document which I want to offer 


into evidence, and some means of identifying as to the distinguishable one 


| 
document. That is the only one point I had in mind. It is a photostatic 


copy of a check from the District Title Insurance Company to the Industrial 


Bank transmitting the money here involved, hearing the signatures of 
myself and counsel for the defendants. 3 
THE COURT: Very well. | 


(Thereupon, photostat was marked for 
identification, as Plaintiff's Exhibit No.3, 
and was received in SuInEhGEy) 
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THE COURT: Is there anything further? Does the plaintiff rest? 

MR. CARROLL: I rest. 

THE COURT: Mr. Hayes, do pu wish to offer any evidence? 

MR. HAYES: Yes. I want to offer into evidence the original note. 
I take it you have no objection. 

MR. CARROLL: No. 

MR. HAYES: The original deed of trust; the first one marked defen- 
dant's Exhibit 1. 

THE COURT: The deed of trust has been offered in evidence by 
the other side. You are offering the note secured by the deed of trust ? 

MR. HAYES: Yes. 

THE COURT: Very well. 


(Thereupon, note was marked for identifi- 
cation as Defendants' Exhibit No. 1, and 
was received in evidence. ) 


MR.HA YES: I think you also offered in evidence the letter of 
transmittal. 

MR. CARROLL: Yes. 

THE COURT: Yes. The letter of transmittal from the president 
of the Industrial Bank. 

MR. HAYES: We want to offer in evidence the settlement sheet 

bearing the signature of the plaintiff. 

* me a * * 

MR. HAYES: If Your Honor please, these are the cards showing 
the payments on account of the note; the balance presently due on the note. 

THE COURT: Are you offering them in evidence ? 

MR. HAYES: Yes. 

THE COURT: Have you shown them to Mr. Carroll? 

MR. CARROLL: I have seen them. Mr. Hayes, if I may suggest 
I believe there was a tabulation of the amount of interest here involved 
that we are in agreement on. 

MR. HAYES: I hand up to Your Honor the tabulation which shows 


the amount of interest as paid to date as being $1760.63. 
MR. CARROLL: That is correct. 
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MR. HAYES: And the balance due on the note presently as being 
i $7, 180.63. That is correct, is it? ! 


MR. CARROLL: That is right. | 


(Thereupon documents were marked for 
7 identification as Defendant's Exhibit Nos. 
2, 3, and 4, and were received in evidence. ) 


MR. HAYES: That is all we have. | 
THE COURT: Do you have anything further ? 7 
MR. HAYES: That is all, Your Honor. | 
THE COURT: Both sides rest? | 
MR. CARROLL: Yes. We do. 
THE COURT: NowI will hear argument. 

ORAL ARGUMENT ON BEHALF OF PLAINTIEF | 


* * * * * 


> 
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32 MR. HAYES: If Your Honor approaches it in that way hen in order 
to meet the statutory provision you have got to carry beyond 8 per cent, 
not beyond 6 per cent. It cannot be carried back to a verbal situation 
which requires a 6 per cent situation. | 

THE COURT: I wonder about that. Section 2702 provides the parties 
to a bond, bill, promissory note, or other instruments of writing for the 
payment of money at any future time may contract therein for the payment 
of interest, and so forth, at any rate not exceeding 8 per cent per annum. 
In other words, that section is a pretty narrow section; it only permits 
the additional interest to be charged provided it is contracted for in the 
original instrument itself. | 

MR. HAYES: If Your Honor please, I call your attention to the fact 
that the case was referred to and was relied on, Atlantic Insurance Com- 
pany of Richmond versus Wolf, in that case -- the 1954 Atlantic second 
series. 

THE COURT: Have you got the case here? 

MR. HAYES: Yes. Page 643. In that instance there was 4-1/2 
per cent interest charged and the question was raised whether or not by 
renewals or bonuses charged afterwards, and they took the position in 

33 that instance that what was the prevailing provision was the 8 per 
cent theory of the statute. | 


| 
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THE COURT: MayI see the case? 

MR. HAYES: Yes, Your Honor. 

THE COURT: That Atlantic Life Insurance Company case merely 
holds payments in that case were not interest because it was payment for 
the privilege of making the payment before maturity. 

MR. HAYES: But it goes an additional distance, if Your Honor 
please, I believe. I think it goes the additional distance of saying that the 
theory that is there involved this bonus, if it can be construed as such, 
still comes under the 8 per cent proposition, not under 6 per cent, and 
goes on to say even if this were to be construed as interest that nonethe- 
less mathematically it does not reach the 8 per cent theory; and that is 
exactly the position in which this case is. That case, too, refers to and 


relies on Bowen versus Mount Vernon Savings Bank, and reading from 


that one it says the legal rate on written contracts is 8 per cent. 

There cannot be any question, under whatever construction made, 
that there is a 6 per cent, the additional item of 1 per cent is only a 
written contract. It is a contract set forth and approved by the defendant-- 
I mean by this plaintiff; so that even mathematically if you were to 

construe the commission as being interest it would still only 
amount to 7 per cent. 

I have the Bowen case here, if Your Honor is sending for it. 

THE COURT: Yes. I would like to read the case. 

How does the Bowen case help your position? 

MR. HAYES: It helps our position by taking the position that 
written contracts, if there is a question of usury, that the theory that is 
applicable is the 8 per cent theory. 

THE COURT: In the Bowen case the instrument itself carried 8 per 
cent interest. 

* * * * 

ORAL RULING OF THE COURT 

THE COURT: The Court is of the opinion that a commission or a 
fee charged by the lender, no ma tter what it may be called, must be 
considered a part of the interest charged in order to determine whether 
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the laws relating to usury have been violated. Consequently, the Court | 





will assume that the charge involved in this case was 6 per cent interest, 
plus $80, which the lender calls a "commission". This would ‘make the 
interest slightly in excess of 6 per cent, but less than 7 per cent. 
Section 2703, Title 28, of the District of Columbia Code provides 
that if any person or corporation shall contract in the District verbally 
to pay a greater rate of interest than 6 per centum per annum | or shall 
contract in writing to pay a greater rate than 8 per centum per annum the 
creditor shall forfeit the whole of the interest so contracted to be received. 
The question, then, is whether the borrower in this case con- 





tracted in writing to pay a greater rate than 8 per cent. 

The writing need not be in any particular form. | 

The settlement sheet prepared by the title company contains’, ‘an 
item "Commission to Industrial Bank of Washington, $80." At the 
bottom of this sheet there is a signature of the plaintiff after the word 
"Approved. " : 

The Court is of the opinion that that constitutes a written contract 
for the payment of the $80, plus the 6 per cent interest carried by the note 
itself. Since the two payments taken together do not equa] 8 per cent they 
are not violations of Title 28, Section 2703, of the code and consequently 
the usury law is not violated. | 

The Court is not approving the practice of a lending institution charg- 
ing a commission in addition to interest. That custom and practice is sub- 
ject to abuse; but that is not the question before the Court. The question 
is whether, assuming that the commission is additional interest, the aggre- 
gate interest violates the law against usury. ! 

While the law against usury should be strictly enforced in order to 


prevent oppression of the poor and the ignorant or persons whose necessity 





may induce them to pay an unconscionable amount of interest, on the other 
hand it must be borne in mind a violation against the law of usury leads 





to a very harsh penalty. : 
In this instance, for example, an alleged overcharge of $80 would, 


on the plaintiff's theory, cause a forfeiture of interest amounting to almost 
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$4000; consequently the equities are not all one-sided. 

I mentions these considerations not because they have had any part 
in the decision -- my decision is based strictly on a reading of the statutes-- 
but it is also profitable, perhaps, to determine where the substantial 

justice lies, as well. 

As to the second cause of action, while the Court disapproves the 
practice of designating an officer or employee of the lending institution 
as a trustee under a deed of trust, nevertheless sufficient facts have not 
been shown here to require or even to justify the removal of the trustee. 

The Court will render judgment for the defendant. 

You may submit the proposed judgment. 

MR. HAYES: We shall, Your Honor. 


(Thereupon, the instant matter was concluded.) 


* * ss * bs aK 


[ Filed May 16, 1957] 


Washington, D. C. 
Wednesday, April 17, 1957 
PROCEEDINGS 

THE COURT: You may proceed, Mr. Carroll. 

MR. CARROLL: Your Honor, I represent the plaintiff in this cause. 

THE COURT: I remember this case very well. 

MR. CARROLL: Very well. 

The plaintiff moves in this case, Your Honor, to vacate the judg- 
ment entered herein for the defendant Industrial Bank and B. Doyle 
Mitchell, and pursuant to Rule 59 to enter new conclusions of law and 
judgment. 

THE COURT: To get right down to the point -- 

MR. CARROLL: Very well, sir. 

THE COURT: --you cite in your motion the case of Mollohan vs. 
Masters, in 45 Appeals D.C. You did not call the Court's attention to 
that case during the trial, did you? 

MR. CARROLL: I believe I did. No, I did not. 

THE COURT: That is the whole point. 
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MR. CARROLL: May I suggest to the Court the reason why I was 
not prepared to argue that precise point at the trial? You may well re- 
collect that counsel for the plaintiff contended that they were precluded 
from raising any question of a written contract, and I thought that was 


out by virtue of the fact -- 


THE COURT: In other words, you were taken by surprise. 





MR. CARROLL: That is correct, Your Honor. 

THE COURT: I think you really were. I think the difficulty that 
sometimes happens is the defendants do not make clear in their pretrial 
order that they are going to rely upon the settlement sheet as the written 
contract. 

MR. CARROLL: That is correct. 

THE COURT: I think I had better hear the other side. | 

MR. CARROLL: Your Honor, with respect to the second point as 
to the motion for declaratory judgment, that is, the vice ne and 








president of the bank are incompetent to serve -- 

THE COURT: I was not impressed with that particularly. 

MR. CARROLL: Very well, sir. ! 

THE COURT: Because, after all, trustees have a purely nominal 
function to perform. But I was impressed with your citations of Mollohan 
vs. Masters, and that is why I set this case down for oral 2 nein 
Otherwise, I would have denied the motion. 

MR. CARROLL: Thank you, sir. 

THE COURT: Mr. Hayes. 

MR. HAYES: Yes, Your Honor. | 

If Your Honor please, addressing myself directly to the Mollohan 
vs. Masters situation, as we conceive it, sir, that in nowise| changes the 

Situation that was before Your Honor. | 

THE COURT: I did not understand you, Mr. Hayes. | 

MR. HAYES: I say that in nowise changes the situation that was 


before Your Honor. In the Mollohan case in that situation the suggestion 
of the Court was that the person to whom this representation was made 
and he signed as far as the settlement sheet was concerned was given to 


1 
| 
i 
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understand or made to believe that the indebtedness upon which the suit 
was being brought was to be greatly reduced by these persons who had 
acted in a representative capacity. 

We cited in our memorandum the paragraph just preceding the state- 
ment upon which apparently Mr. Carroll relies in the Mollohan case. 

Your Honor will perhaps remember -- 

* * aK * * 

MR. HAYES: With respect to that, if Your Honor please, that I 
have just called to Your Honor's attention, that case takes the position 
that this settlement sheet could not itself be made a contract and could 
not itself be taken as superseding what was otherwise in the record im- 
properly from the Court's point of view and make of this a contract. 

But here is the situation in this case before Your Honor where there was 
no question of any overreaching as there was in the Mollohan case. There 
was no question of any fraud. The bank sent to the title company a state- 
ment indicating the conditions under which the amount of money was to 

be disbursed. In that they expressly set forth that this $80 which was 
referred to there as a service charge should be deducted. 

Now, Your Honor, as a part of your ruling, you took the position 
that this $80 was to be treated as interest. 

THE COURT: I certainly will adhere to that. As a matter of fact, 
I think a lender does not have any right to charge a commission. Of 
course a broker who procures a lender has a right to charge commission 
for his services. But a lender has no right to charge a commission for 
making a loan. 

Now of course the lender does not violate any law if the interest that 
he charges, plus the commission, does not exceed the permitted 6 per- 
cent. But here you have a case where the loan carries 6 percent and the 

commission was charged in addition. 

I do think that irrespective of its legality, the practice of a lender 


in charging a fee for a commission for making a loan is not to be commen- 


ded, and I think it borders on reprehensible. 
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MR. HAYES: Accepting what Your Honor has just said, Your 
Honor at that time, and certainly it could be nothing to the contrary, 
even accepting that as being correct, the only thing that then could be 
gotten from this case was that $80 had been charged which would make 
something like 7 percent for the first year. | 

Now the law with respect to it does not make it usurious at 6 
percent. It makes it usurious at 6 percent -- 

THE COURT: Provided there is a written agreement t pay more 
than 6 percent. | 

MR. HAYES: If this instrument is going to be construed as being 
something that puts the interest into it to make it 7 percent. It does not 
seem to us that it can at one and the same time be construed as an in- 
strument that keeps it from being a written instrument -- | 

THE COURT: This was made in 1953, was it not? What is the date 


of the loan, of the deed of trust? | 


MR. CARROLL: 1953. | 

THE COURT: You know, there is something that makes me curious. 

Mr.. Hayes, and I expressed curiosity ~ at the time. Now the market 
rate on first trust loans was 4-1/2 to 5 percent. Why does this bank 
charge a person, who is obviously ignorant, 6 percent ? | 

MR. HAYES: I do not know that there is anything showing a person 
as being obviously ignorant. | 

THE COURT: Why does the bank charge 6 percent when the market 
trade as about 5? | 

MR. HAYES: The only thing I can say to Your Honor is that in these 
questions of loaning money there comes something into the picture other 
than sometimes the actual value of the property. There comes into the 
picture the question of the ability of the person to pay, what the searches 
by the people have revealed. | 

THE COURT: If it is a risky or a bad loan, it is not a banking pro- 
position, and the bank should not make it. Butifitisa good loan, the 
bank should not have charged more than 5 percent. | 

I know in recent months the rate has gone up somewhat, but for 
| 


quite a number of years it did not exceed 5 percent. 
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MR. HAYES: There would perhaps be no purpose of me to argue 
with Your Honor as to whether or not it was. 

THE COURT: That is why I have no sympathy with the bank trying 
to get an extra 1 percent commission after making, what should be a 5 

percent loan, a 6 percent loan. 

MR. HAYES: If Your Honor please, I have made some inquiry, and 
I have found out by talking to some of the people in the banking business 
that it is not an unusual thing for banks to charge. This bank did not 
charge 7 percent. Your Honor has found that it was 7 percent for that 
first year by writing into it -- 

THE COURT: Iam going to hold that the commission is part of the 
interest, and the only question is whether the interest charged, plus the 
commission, exceeds the maximum implied by law. 

I do know that some other banks also charge this kind of a com- 
mission, and that does not make the practice seem to me any more pala- 
table. But I do not know that other banks charge 6 percent interest on a 
first trust loan at a time when the market rate is 4-1/2 and 5. 

MR. HAYES: Well, asI say, perhaps it would be of no purpose for 
me to argue with Your Honor why the bank did something back there then. 
I presume they felt -- 

THE COURT: This bank is not a member of thd Federal Reserve 
System, is it? 

MR. HAYES: No, Your Honor. 

THE COURT: Is it insured under the Federal Deposit Insurance? 

MR. HAYES: Yes, Your Honor. 

THE COURT: It is insured? 

MR. HAYES: Yes, Your Honor. 

THE COURT: The reason I am asking you this question is this: 
Being insured, it is subject to examination by Federal bank examiners. 

MR. HAYES: Yes, Your Honor. 

THE COURT: So we have to assume that this was a good loan. It 
was not a poor loan because otherwise the examiners would not have 


passed it. Being a good loan, there was no excuse for saying, we charge 
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more than the market rate. . | 
MR. HAYES: In the same vein, if the bank examiners found it to 
be a good loan, I presume that if this rate that we charge was some- 
thing not in accordance with good banking principles that -- | 
THE COURT: If they anal too little, the bank examiners would 
object, but they are not going to bbject to the bank overcharging its cus- 
tomers. | 
MR. HAYES: I simply call to Your Honor's attention what we feel 
the legal proposition is, what the Code provides. | 
"If any person or corporation shall contract in the 
District, verbally, to pay a greater rate of interest than 
6 per centum per annum. . ." | | 
10 Certainly it cannot be brought out that this was a verbal arrange- 
ment for 6 per cent. | 





", . . or shall contract, in writing, to pay a greater 

rate than 8 per centum per annum, the creditor shall forfeit 

the whole of the interest as contracted." ! 

So in order for Mr. Carroll's position to be maintainable, Your 
Honor would have to find that this was a verbal transaction, and therefore 
within the 6 per cent category. | 

It is inconceivable to me, respectfully, Your Honor, that this could 
be considered a verbal transaction when the amount that was written in was 
6 percent, when in order to get it over even to the 7 per cent category, Your 
Honor says reliance might be had upon the Mollohan case, and Your Honor's 
ruling that this interest, this $80, which was a service charge, should be 
treated as interest, so that to get it over to be a 7 percent transaction for 
a one-year period, to get it to be a 6 percent transaction verbally is still 
a little beyond me, because if it be a written transaction then the law pro- 
vides that it carries up to 8 percent before it can be usurious. 

Now, asI say, to keep saying the same thing over is aat my want, 
and therefore I say to Your Honor simply that this is not a transaction 
41 that can be treated as a verbal transaction. At worst, it isa 


written transaction, and at worst, it is a 7 percent transaction for one year. 
| 


\ 
| 
1 





a 





26 

THE COURT: Of course you make a very able argument, Mr. 
Hayes. 

MR. HAYES: Thank you. 

THE COURT: The Court wishes you to know that. 

The question involved in this case is whether the instrument 
involved is a first deed oftrust carrying 6 per cent interest. The 
District of Columbia Statute, Section 28-2703 of the District of Columbia 
Code, provides that an oral contract to pay a greater rate than 6 percent 
per annum shall be usurious, or a written contract to pay a greater rate 
than 8 percent per annum shall be usurious. 

In this instance we have a written contract to pay 6 percent, plus a 
one percent additional charge made by the lender, denominated by the 
lender as a commission. 

The court has held and adheres to the ruling that the so-called 
commission is a device to charge additional interest. It would be other- 
wise if the charge was made by some middleman for procuring the loan. 

In this conclusion the Court is motivated by the line of authorities 
which hold the usury statute, which is a very wholesome and salutary 
provision of law, may not be avoided or evaded by any device if in effect 
the borrower pays more to the lender than 6 percent per annum, or 8 
percent as the case may be. 

In order to justify charging more than 6 percent the defendant put 
in evidence a settlement sheet signed by the parties which contains a 
statement showing the 1 percent charge. 

It was argued that this was in effect a written contract to pay more 
than 6 percent, and this Court so held. 

On this motion for a new trial, counsel for plaintiff cites the case 
of Mollohan vs. Masters, 45 Appeals D.C. 414, which was not referred 
to at the trial. Mollohan vs. Masters holds that a statement contained 
in the settlement sheet which is in effect a memorandum of the distri- 
bution of funds at a settlement of a contract is not a contract or modifi- 
cation of the original contract, but merely a memorandum of the basis 
under which the Proceeds should be distributed. 
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Mr. Justice Van Orsden stated at page 420: | 
"This statement is not a contract or a modification 
of the original contract. It was merely a memorandum of 
the basis upon which the title company determined the ! 
indebtedness and the balance due." | 
If this case had been brought to the attention of this Court at the 
time of the trial, the Court would have reached a different result. _ 
This decision is binding on the Court, and the Court might add, 
although perhaps this is irrelevant, that it is not only binding, but also 


convincing. 





The Court will grant the motion for a new trial, and will amend its 
findings and conclusions of law in accordance with the decision just 
announced, and hold the contract usurious. | 

You may submit proposed findings of fact and conclusions of law. 

MR. HAYES: MayI make one correction of what Your Honor just 


said then, for the record? I think Your Honor made the statement that 





it was the position of the defendant that this made it a written contract 


and therefore the 7 per cent-- 


THE COURT: That is the way I understand your argument. 
MR. HAYES: I think Your Honor will be reminded that 


was and still is that they had a right to make this service charge, 
THE COURT: I overruled you on that. 


our position 


MR. HAYES: I understand that, but I do not want that bg should 
be put in the position that we made that as a basis to bring that up to the 
7 percent. | 

THE COURT: I know, but after I ruled on that other point you still 

said you had a right to charge 8 percent because of that. I am not 





going to change my opinion. 

MR. HAYES: I am not asking Your Honor to change it, 

THE COURT: I have finished this case. I do not hear argument 
after I decide the case. | 

MR. HAYES: I did not want, if Your Honor please, simply that the 
record would disclose that I have not attempted to correct the statement 
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that I think Your Honor made with respect to our position about it, and 


our position was not that this created-- 

THE COURT: I think it is discourteous to the Court to start an 
argument after the Court makes its ruling. . 

MR. HAYES: I do not mean to be discourteous. I do think -- 

THE COURT: I know you don't mean to. I stated your position the 
way I understand it, and if you order a transcript of the original hearing, 
you will find that that is the position you took, Mr. Hayes. You took the 
position that this settlement sheet was a written contract and therefore 
you were allowed to charge 8 percent. 

MR. HAYES: I simply say again that was only after Your Honor 
made your ruling with respect to it. 

(Thereupon, hearing of the instant motion was concluded. ) 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


L 


Whether the Court's ruling that the appellant bank's charge of 
$80.00, as a commission for lending its money, was interest? 


I. 


This case is submitted to the trial Court on stipulated evidence, 
did the trial Court properly refuse thereafter to take testimony on 
custom and usage of the appellant bank in charging commission upon 





its loans? 


II. | 


Whether in a single loan transaction where the rate of interest 





charged exceeds six percentum per annum but is less than eight 

percentum per annum does such transaction violate the usury laws if 
it is not in written contractual form citing the borrower's obligation 
to pay such interest? 


IV. 


Is the memorandum of a title company, upon which basis that 
company determines the indebtedness and balances due, and’ signed 
"approved" by the borrower, a contract between the borrower and 
lender ? 





STATUTES INVOLVED os 
SUMMARY OF ARGUMENT s  # « mm & 
ARGUMENT: 


I, The Court Correctly Ruled That The Appellant 
Bank's Charge of $80.00 As A Commission For 
Lending Its Money Was Interest . © © = * 


Appellant's Assertion That It Was Prepared To Show 

That It Was The Bank's Custom To Make Such Charges 
Of Commission Was Neither Timely Nor Probative And 
Was Properly Rejected By The Court so « ++ 


Where In A Single Loan Transaction The Rate Of 
Interest Charged Exceeds Six Percentum Per Annum 
But Is Less Than Eight Percentum Such Transaction 
Violates The Usury Laws If It Is Not In Written 
Contractual Form Reciting Therein The Borrower's 
Obligation To Pay Such Interest. - © © 6 


The Memorandum Of A Title Company, Of The Basis 
Upon Which That Company Determines The 
Indebtedness And Balances Due, Which Is Signed 
“Approved” By The Borrower, Is Not A Contract In 
Writing Between The Lender And Borrower e  # 


CONCLUSION . : & # «© «= © = ww 
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STATUTES INVOLVED 


Title 28, Section 2702, D.C. Code (1951 ed.) Supplement 5 
provides: | 


The parties of a bond, bill, promissory note, 
or other instrument of writing for the payment of 
money at any future time may contract therein for 
the payment of interest on the principal amount 
thereof at any rate not exceeding eight per centum 
per annum. 








Title 28, Section 2703, D.C. Code (1951 ed.) Supplement 5, 
provides: 
If any person or corporation shall contract in 
the District, verbally, to pay a greater rate of 
interest than six per centum per annum, or Shall 
contract, in writing, to pay a greater rate than 
eight per centum per annum, the creditor shall 
forfeit the whole of the interest so contracted to 
be received: Provided, That nothing in this chapter 


contained shall be held to repeal or affect section 
26-601 to 26-611. 


SUMMARY OF ARGUMENT 


1. The Court correctly ruled that the appellant bank's charge 
of $80.00 as a commission for lending its money was interest. 


2. Appellees assertion that it was prepared to show that it 
was the bank's custom to make such charges was neither timely nor 
of probative value and was properly rejected by the Court. 


3. Where in a single loan transaction the rate of interest charged 


exceeds six percent, but is less than eight percent per annum such 
transaction is violative of the usury laws if it is not in writing. 


4. The memorandum of a title company on the basis upon 
which that company determines theindebtedness and balances due is 
not a contract in writing within the meaning of the usury laws. 





ARGUMENT 
I. 





The Court Correctly Ruled That The Appellant Bank's 
Charge Of $80.00 As A Commission For Lending = 
Money Was Interest. 





The instant transaction was a $8,000.00 loan by appellant bank 
to appellee for which appellant received a note for $8, 000. 00 bearing 
interest at the rate of six percentum per annum secured by a first deed 
of trust on appellee's home. In addition thereto appellant charged 
appellee a commission of $80.00 for making the loan. | 


Brown v. Slocum, 30 App. D.C. 576 is authority for the rule 
that commissions deducted in advance by the lender constitutes usury, 
where such interest when added to the legal rate exceeds the lawful 
interest chargeable under the statute. Von Rosen v. Dean, 59 App. 
D.C. 359 expands the law of the Slocum case and "is authority for the 
rule that money exacted by the lender from the borrower for the use of 
money in excess of the legal rate allowed by statute is usury under 





whatever name or pretense the exaction, extension or forbearance may 
be designated". 


i 
! 
| 
i 
' 


In Bowen v. Mount Vernon Savings Bank,(1939) 70 App. D.C. 273, 
105 F. 2d 796, cited an relied upon by appellant does not appear to be 
supportive of his contention that the commission was not interest. In 
that case the Court in considering a "bonus" charged by the lender said: 
"The 'bonus', being a sum paid to the | 
creditor for the continued use of the money, 


clearly counts as interest for the purpose of 
usury law - -." 





There appears to be no substance in the appellant's contention 
that the charge of a "commission" by the appellant, lender, | for 
lending its money is not interest. 

















IL. 


Appellant's Assertion That It Was Prepared To Show 

That It Was The Bank's Custom To Make Such 

Charges Of Commission Was Neither Timely Nor 

Probative And Was Properly Rejected By The Court. 

Appellant's brief recites in its statement of the case: "There 
was no testimonial evidence”. The case was submitted to the Court 
by stipulation wholly upon the documentary evidence. The Court 
made its ruling thereon on March 7, 1957 and on March 15, 1957, 
written Findings of Fact and Conclusions of Law and Judgment were 
entered by the trial Judge. 


Thereafter on May 1, 1957, appellee's Motion came on to be 
heard. Appellee there sought to have the Court vacate the Judgment, 
amend trial findings and to enter judgment for appellee or, alternative, 
for a new trial. It was at this hearing that the colloquy occurred 
which is cited by appellant in its Argument numbered 1, and set forth 
in its appendix page 14. The sole issue before the Court at the time 
was one of law arising several weeks after trial and judgment. The 
appellant's offer, if such were the effect thereof, to produce testimony 
to prove a new factual matter, i.e. custom or usage, was not timely 
made. Where a case is submitted to the Court on stipulated facts or 
evidence, the Court's ruling thereon precludes consideration of other 
factual matters unless on proper motion the stipulated facts are amended 
the case reopened for newly discovered evidence or the like. Broyles 
v. Order of United Commercial Travelers of America,(1942) 155 Kan. 
458, 126 P. 2d 212. Esch, etalv. Foster, etal, (1936) 123 Fla. 905, 
168 So. 229. 


Moreover, it would have been of no probative value for appellant 
to prove a custom of its bank to charge a commission for lending its 
money if such interest when added to the other interest charged 
violated the law. 


To same effect see: 


| 
| 
5 : 
| 


"A usage in contravention of a well settled and | 
salutory rule of law cannot be sustained by Courts of 
justice". Rosin v. Clark, 41 Md. 158. 


Bradley v. Davidson, 47 App. D.C. 266. As 


said by Chief Justice Moses, many, many years ago in the case of 


Gilliland v. Phillip, 1S. C. 156: ! 


2702, 


Title 28 Section 2703, D.C. Code (1951 Ed.) Supplement 5. 





"It is said by counsel that hundreds of : 
associations similar to those organized by the | 
plaintiffs had been engaged in the business of lending | 
money upon bonds identical with the one under 
consideration. It might have been added, too, that 
as soon as the question was made in the courts, they | 
were declared usurious. Menmayenter intoany | 
agreements they please, and, as between themselves, | 
may either respect or disregard them. When, how- | 
ever, they are submitted to the courts for | 
adjudication, they must be tested and governed by the | 
law, &c.". 





Ii. 





Where In A Single Loand Transaction The Rate Of 
Interest Charged Exceeds Six Percentum Per Annum 
But Is Less Than Eight Percentum Such Transaction 
Violates The Usury Laws If It Is Not In Written 
Contractual Form Reciting Therein The Borrower's: 


Obligation To Pay Such Interest. | 


The pertinent sections of our Code provide: Title 28 
D.C. Code (1951 Ed.) Supplement 5. 


The parties to a bond, bill promissory note, or | 
other instrument in writing for the payment of money | 
at any future time may contract therein for the pay- | 
ment of interest on the principal amount thereof at 
any rate not exceeding eight per centum per annum. 





If any person or corporation shall contract in the 
District, verbally, to pay a greater rate of interest 
than six percentum per annum, or Shall contract, in 
writing, to pay a greater rate than eight percentum 





» Section 





per annum, the creditor shall forfeit the whole of the 
interest so contracted to be received: Provided, that 
nothing in this chapter contained shall be held to 
repeal or affect sections 26-601 to 26-611. 


In Brown v. Slocum, supra, this Court said: 


"It is sufficient to intimate that statutes of this 
kind should be construed in such a way, if possible, 
as to carry into effect the intention of the lawmakers 
-- etc." 


Any reading of the foregoing statutes appears to clearly show a 
legislative intent to proscrible the terms upon which a lender may 
lawfully lend money. The statute further carries sanctions for its 
violation: 


Le If the lender contracts orally to lend 
money, he may lawfully charge as much as six 
percentum per annum - but not more. 

2. If the lender charges interest on a loan in 
excess of six percentum per annum the obligation created 
must meet three test to conform to the proscriptions of 
the statute. 

a. The borrower's obligation must be 
created in a written instrument. 
b. The obligation must constitute a 
contract. 
c. The provisions or percentum of such 
' interest charges must be set forth 
within the written contract. 


The interest charged in note being six percentum per annum, 
as shown on the face thereof, the additional charges of interest as a 
"commission” clearly effects charges in excess of six percentum per 
annum. No repose can be taken under the statutory provisions 


relating to interest charges of six percentum, or less. 


The payment or obligation to pay the interest on the loan above 
six percentum was not created in a written contract, nor did the 
signing of the settlement sheet by appellee constitute a contract. 





7 ! 
(This point will be further discussed in the succeeding section numbered 
IV. The failure to meet the latter requirements naturally follows. ) 


Bowen v. Mount Vernon Savings Bank, supra, cited and relied 
upon by appellant, does not touch the issue here presented. | The 
case is readily distinguishable on both the facts and issues. ! All of 
the contracts in that cause were in writing and the charges of interest 
of 8 percentum per annum contained therein. Clearly the code 
provision as to the law relating to written contract to pay interest 
applied. It may be pointed out also that the interest charged clearly 
exceeded the rate of 8 per centum per annum. The disposition of the 
cause required no more than a ruling upon the applicable facts. Such 
are not the facts of the instant appeal. | 





Atlantic Life Insurance Company of Richmond, Va. v. Wolf, 
(1947) Mun. App. D.C. 54 A. 2d 641, is cited and relied upon by 
appellant. However, that case is not supportive of his contention. 
In that case the contract for payment of interest was contained within 
the written contract. The note did not mature for 15 years from the 
date of its creation with no provisions permitting repayment before 
the specified maturity date nor any right or option of the maker to 





~ accelerate the maturity. In consideration for allowing the maker to 


pay off the note before maturity a premium was demanded. , Moreover, 
the total interest paid, including the premium did not equal the interest 
that the note would have earned at maturity according to its terms. 





If the Municipal Court of Appeals can be said to have ruled that 
even if the premium be considered to be interest and that such interest 
when added to the interest provided in the note was required to exceed 





8 percentum per annum to constitute usury, appellee, as well as the 
trial Judge in the District Court, must respectfully be in disagreement 
therewith. : 


There is a well reasoned decision, apparently squerly in point 





which appears to be dispositive of appellee's contention: 
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Carolina Savings Bank v. Parrott, 30 So. Carolina 61, 8S.E. 199. 
In that cause appellant, Parrott, signed a note in December to appellee 
bank for $2,000.00 repayable the first day of the next November, with 
interest from date of the note at the rate of 10% per annum. At the 
time that the note was delivered the sum of $1, 984. 28 in money was 
paid to the maker, who from time to time made payments on the note 
in the aggregate of $1,522.80. The bank claiming a balance due on 
the note of $755. 60 brought suit to recover that amount. Parrott, 
among other defenses, claimed that the note was usurious. The usury 
statute of that state provided "No greater rate of interest than seven (7) 
percentum per annum shall be charged, taken, agreed upon, or allowed 
upon any contract arising in this State for the hiring, lending, or use 
of money or other commodity except upon written contract, wherein, 
by express agreement, a rate of interest not exeeding ten per cent may 
be charged, etc." | | 


In paying the proceeds of the loans to Parrott the bank deducted 
its interest in advance as follows: 


Note — $2,000.00 
Interest at 10 per cent to maturity 177.78 
Value of note at maturity Sz, hti«te 
Less discount interest at 10 per 

cent to maturity November 4, 

1885 193.00 
Net proceeds to discount 1,984. 28 


The trial Judge held that defendant was indebted to plaintiff in 
the sum of $755. 60 and gave judgment therefor. Defendant appealed. 


In reversing the trial court the court said: 


It will be observed that the note, by its terms, 
was bearing interest from its date; and yet, as if it 
had been an ordinary bank note, the interest was 
assumed to have been paid in advance, anda 
discount of 10 per cent charged on both principal 
and interest, the note still running ominterest. 

As this’ might gseem to be exacting interest“ 
twice (in advance, and also according to the 
terms of the note), the parties struck out the 
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interest as an advance charge, but allowed to remain 
as such charge the discount on the intrest - the 
effect being to reduce the amount of money actually | 
paid to the defendants to $1,984. 28, and amount below | 
the face of the note by $15.72 - the discount at 10 per 
cent upon the interest. | 

Did this charge of $15.72, for discount at 10 per | 
cent on the interest, amount to usury? Inthe view, | 
that, by accepting the $1,984, 28, the defendants assented 
to the mode of discount adopted, charging interest in 
advance, notwithstanding the terms of the note, the | 
bank had the right to discount the interest as well as the 
principal. See Planters Bank v. Bivingsville 
Manufacturing Company, ll Rich., 680; Fleckner v. 
Bank of the United States, 8 Wheat., 354. But did 
the bank have the right to discount the interest at 10 
per cent? We think not. The usury law before 
cited is very positive and peremptory, that ''No 
greater rate of interest than (7) per cent shall be 
charged,"&c. The note in this case in writing did 
contain an "express agreement" that the interest 
should run to the maturity of the note at the rate of 10 | 
per cent per annum; but we do not find in it any express 
agreement that the interest on the interest should run | 
at 10 per cent. The contract rather excludes that 
idea, for it is to pay $2,000, with interest from date 
at the rate of 10 per cent, without any mention whatever 
of interest on interest, which, in legal effect, was not | 
to bear interest at all until the maturity of the note, | 
and then, as part of the principal, to bear interest only 
at7 per cent. It seems to us, that, in the absence of 
such "express written agreement," the bank was with-' 
out authority to charge a discount of 10 percent upon 
the interest, and that such charge, at least to the | 
extent of three per cent, the excess over seven, the | 
lawful interest, was usurious. To allow such | 
agreement by parol to be enforced as legal would be 
in direct Violation of the express terms of the usury 
law and its plain purpose, which, as we think, does 
not contemplate a valid parol agreement to pay interest 
on a written contract at a greater rate of interest than | 
7 per cent. * * * 

“After the facts are ascertained, whether a 
contract is usurious is a question of law, and proof | 
that the agreement is corrupt is not necessary; fora | 
contract may be usurious, though the parties did not 
know that it was contrary to law." * * * 
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We are constrained to hold that the "taking" in 
advance of a discount of 10 per cent upon the interest 
of the note sued on, was more than the law allowed 
by three per cent; and therefore being usurious, it was 
error to give the plaintiff judgment for more than 
"the principal sum so lent," viz., $1,984.28, after 
the allowance of all just credits, "without interest or 
costs." We also think that it was error to disallow 
the counter-claim of the defendants, as an additional 
forfeiture, to the extent of double the sum "so received 
in excess" of seven per cent upon the interest, under 
the second section of the usury law, supra, which 
declares, "That any person or corporation, who shall 
receive as interest any greater amount than is herein 
provided for, shall, in addition to the forfeiture 
herein provided for, forfeit also double the sum so 
received, to be collected by a separate action, or 
allowed as a counter-claim to any action brought to 
recover the principal sum, &c. 

The judgment of this court is, that the judgment 
of the Circuit Court be reversed, and the case remanded 
for a new trial, according to the conclusion herein 
announced. 


IV. 


The Memorandum Of A Title Company, Of The Basis 

Upon Which That Company Determines The Indebtedness 

And Balances Due, Which Is Signed "Approved" By 

The Borrower, Is Not A Contract In Writing Between 

The Lender And Borrower. 

Appellee submits that this court has decided the foregoing 
proposition in Mollohan v. Masters, 45 App. D.C. 414. That case 
involved an alleged sales transaction of certain real estate. The 
pertinent point to the instant appeal is the court's ruling as to the legal 
effect of a title company's memorandum of settlement upon the sale. 
The court said: 


"The case, therefore, as to the contract of 
sale, must rest upon the testimony of plaintiff and 
McEuen, together with one piece of documentary 
evidence designated in the record as "schedule B." 
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When the plaintiff purchased the property, the 
matter of adjusting the indebtedness and passing title 
was turned over to the Lawyers Title Company, of 
Washington. The title company prepared the paper 
(schedule B), which is a statement of the total 
indebtedness against the property and the amount due 
White. It contains, among other things, the 
following: 

"Price of property , ’ . $23,500 ! 

Indebtedness ‘ a OG ‘ 21, 533. 94 | 


Balance of cash to White . . & 1,966.06" 


The statement concluded as follows: 

You are authorized to settle the sale of my 
purchase of Marshall, assuming the within figures to 
be correct, as to the encumbrances. You are 
authorized to accept the amount on the within 
statement as the correct amount due. 

Feb. ist. 1911. 

E. W. Mollohan. 





When this statement was presented to plaintiff, 
he refused to sign it until he could consult with McEuen. 
McEuen assured him that defendants Masters and | 
Kinnear, with whom he, McEuen, as agent for White, | 
had negotiated the notes, either directly or through 
defendant Lamson as agent for McEuen, would greatly | 
reduce the indebtedness. On this assurance, | 
plaintiff signed the statement. | 

This statement is not a contract or a modification 
of the original contract. It was merely a memorandum 
of the basis upon which the title company determined 
the indebtedness and the balance due White." 


The Court did not rule as appellant contends that the settlement sheet 
was not a contract because it was, so appellant claims, induced by 





fraud or misrepresentation. The Court found that there was in fact 


a meeting of the ae viz: 


White’ s ‘debts, through the ingenuity of 
Masters and Kinnear, were in such a condition that 
there was no certainty as to amount. McEuen, when | 
the contract of sale was made, estimated them to | 
plaintiff, at $18,000, with reductions. Plaintiff 
stated that he thought the property was worth about 
$20,000. It seems to have been from these two 
statements that the minds met on $2,000 for the 
equity of White." 





12 


However, the Court unequivocally holds that the settlement sheet was 
merely a memorandum on the basis of which the title company 
determined the indebtedness and balance due and was not a contract 
or modification of the contract. 


Appellant cites no authority to the contrary nor has an 
exhaustive search by appellee disclosed any such authority. 


CONCLUSION 


Appellee respectfully submits that the interest charged by the 
appellant bank in this cause violates the usury laws. The trial 


court properly so ruled. Appellee respectfully urges that the judgment 
of the trial court ought be affirmed. 


Respectfully submitted, 


ANDREW W. CARROLL 


930 F Street, N. W. 
Washington, D. C. 


Attorney for Appellee 
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VIOLA PAGE, 
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PETITION FOR REHEARING OR HEARING IN BANC | 


STATEMENT OF GROUNDS 


1. The Appellee was not accorded a fair hearing in this Court 
by reason of surprise, in that, this Court considered and reached a 
final determination of the appeal herein based on an issue which was 
neither raised nor considered in the trial court, nor raised in the 
brief of Appellant nor in the brief of the Appellee, but was first in- 


jected during oral argument. ! 





The Appellee is entitled to some reasonable notice ; the issues 
that are to be met on appeal. Otherwise, the preparation of a record 
on appeal, statement of questions presented and preparation of briefs 
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become meaningless, costly and time consuming gestures, if wholly 
new issues may be injected during oral argument and the case decided, 
to the surprise of the litigant, on such new issue or issues. | 


2. The decision made in this appeal, based on issues not raised 
in the trial court, effectively deprived appellee of the opportunity to 
introduce any evidence to rebut the factual conclusions arrived at by 
the appellate court. However remote the Appellee's chances may 
appear to offer evidence to meet the factual issues first raised during 
oral argument of this appeal, simple justice requires that she be not 
foreclosed from all opportunity to meet the issue. Otherwise, a 
"trial" of this cause in the trial court becomes a mere meaningless 
formality and sham. | 


ARGUMENT 





The Appellee was not accorded a fair hearing in this appeal. 


The questions presented on this appeal, as stated by Appellant 
in its brief and as contended in the trial court, are, in substance, as 
follows: | 


1. Did the trial court by hold the $80 charge to be interest 
constitute error, where the appellant designated the 
charge as a "commission" payable to itself for lending 
its money to appellee. | 


The Appellee met this contention in the trial court, in her brief filed 
and in oral argument. This court found no error. ! 





2. Is the allowable rate of interest relating to loan transactions 
six or eight percent per annum, when viewed in the light 
of the 


| 
I 
| 


Appellee's signing of the settlement sheet at the title company. 
The resolution of this question of course depended upon whether the 
court found the existence of a contract in writing. Such proof of 
written contract the Appellant contended was embodied in its third 
contention. 


eee Sens - 
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3. Whether the approval of the borrower, as evidence by 
her signature on the settlement sheet constituted a 
contract in writing to pay the additional one per cént 
"interest" for the first year of the loan, and did not 
violate the usury laws of the District of Columbia? 

(Brief of Appellant, page i) | | 
In the trial court the Appellant contended that the settlement 
sheet was a written contract (Tr. April 17, 1957, pp. 14): 


The Court: * * * I stated your position the wayI | 
understood it, and if you order a transcript 
of the original hearing, you will find that | 
that is the position you took, Mr. Hayes. 
You took the position that this settlement | 
sheet was a written contract and therefore | 
you were allowed to charge eight percent | 
(interest). ! 





This contention Appellee met in her brief. This Court during 
oral argument (Judge Bastain) remarked that of course the settlement 
sheet alone was not a contract. The Court then first injected the new 
issue as to whether another document, the Appellant's letter of instruc- 
tion to the title company, when read in connection with the settlement 
sheet did not effect a contract in writing. This new issue surprised 
the Appellee. It was upon this issue that the court decided the vital 
point of this appeal. | 


It cannot be said that Appellee could not have introduced any con- 
ceivable evidence in the trial court to meet this issue, if the same had 
been raised in the forum where such evidence could properly have been 
presented. This court cannot summarily conclude that there could have 
been no dispute of fact on this issue, if the same had been raised. 
Where disputed facts may arise, their resolution cannot be said to 
present a matter about which reasonable men will not differ. However 
remote the Appellee's Shangos: may appear to be to offer evidence to 
meet such issue, she should not be foreclosed from the opportunity to 
present her evidence. Hormel v. Helvering, Commissioner of Internal 
Revenue (1941) 292 U. S. 157, 56S. Ct. 391, 80 L. Ed. 555, followed: 
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Helvering v. Richter (1941), 312 U.S. 561, 61S. Ct. 723, 85 L. Ed. 
1044, followed Uebersee-Finanz-Koop v. McGrath (1952) 343 U.S. 642, 
71S. Ct. 622, 96 L. Ed. 893, and in this jurisdiction: Bullock v. 
Young (1955) Mun. App. D. C. 118 A 2d 917. | 


I 





The resolution by the appellate court of factual matters on new 
issues not raised in the trial court makes the "trial" accorded appellee 
a mere formality or sham. | 


| 
This court distinguished the instant appeal from what has been the 
declared law of this jurisdiction for approximately 41 years, Mallohan 
v. Masters (1916) 45 App. D. C. 414, wherein this court in consider- 
ing the legal effect of a title company's settlement sheet said, p. 420: 
This statement is not a contract or a modification 
of the original contract. It was merely a memorandum 
of the basis upon which the title company determined the 
indebtedness and the balance due White. | 
To distinguish the instant appeal from the Mallohan case, supra, 
this court was obliged to and did make new factual determinations , viz: 





In the instant case there was no false capeenedia- 
‘tion made and the written statement was voluntarily 
approved, carrying out the intention of the iam eee 
(Opinion Nov. 7, 1957, p. 4). 

The evidence adduced does not warrant such factual doweinaton: 
Appellee realizes that the trial of a case and the administration of 
justice is not a game. However, there must be some rules by which 
litigation is conducted. There is no legal requirement that a plaintiff 
must either negative every conceivable defense either in his pleadings 
or his evidence. The law requires no more than that the issues be 
fairly met. However, when issues raised in the trial court are de- 
cided, and on subsequent appeal taken by the unsuccessful party the 


| 
case is decided on a completely new issue, the trial below becomes 


meaningless. 











The decision in the instant appeal cannot be harmonized with the 
Mallohan decision, supra, nor rationally distinguished from it on any 
basis of misconduct. Whether there existed misconduct, fraud or mis- 
representation, etc. , there appears no escaping the clear ruling of this 
court as to the legal effect of a settlement sheet, viz: ! 


| 
This statement is not a contract or a modification of the original 
contract. It was merely a memorandum upon which basis the title 
company determined the indebtedness and balance due . 


If it be the ruling in this cause that the memorandum of a clerk 
in a title company can rise to the dignity of a binding contract upon the 
borrower as well as the lender, the security of the savings, and funds 
of the citizentry of this District - the depositors - will be seriously 
jeopardized. 

The resolution of this appeal on new and different issues, in 
simple justice, requires that appellee be afforded an opportunity to 
introduce evidence to meet such issues. 





CONCLUSION 





It is respectfully submitted that appelle should be granted a re- 
hearing in this cause or a hearing by the Court in Banc; that the de- 
cision entered by this Court ought to be modified to restrict the reso- 
lution of this appeal to the issues raised in the trial court and that the 
resolution of such issues ought to be favorable to appellee, alternatively, 
appellee urges, that if this cause must be resolved on new issues, the 
cause ought to be remanded to the District Court for trial thereon. 

Respectfully submitted, 


ANDREW W. CARROLL 


930 F. Street, N. W. 
Washington 4, D. C 


Attorney for Appellee 
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